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December 6. 1765. A Ky. 
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= Unto the K Honourable the Lords of Council and Se on, 24 N 


THE vat 0 


D E T I T I E N 


WILLIAM FI ut r E R, Tackſman of 
the Mill-twn of Fjvie, 


n Sheweth, 


oner for the Honourable Colonel William Gordon of Fy- 
vie on the one part, and the petitioner on the other, 
who, before this, had been a manufacturer at 0/4 
Meldrum ; the faid Alexander Gordon ſet, for the ſpace of 
19 years, the Mill-town of Fyvie, and other fubjects 
therein mentioned, to the petitioner, who, on the o- 
ther hand, paid a conſiderable graſſum at his entry, 
and became bound for a certain ſilver-rent; as alſo, 
to deliver yearly 57 bolls of “ ſufficient oat-farm-meal, 
free of bear, rye, duſt, ſtones, or any other refuſe, 
„ unhot, unhumed.” 


5 


That, 


HAT, by tack entered into, of this date, be! = May 2 
tween Alexander Gordon of Aberdour, as commiſſi- 


: * 
. 3 
NN 
1 


ts} 


That, in conſequence of this tack, the petitioner 
entered to the farm; but when he came to deliver the 
meal ſtipulated, Colonel Gordon's factors and ſervants 


inſiſted, that, for every boll, he ſhould deliver eight 


ſtone. and four pounds, the four pounds being exacted 
under the denomination of ſeed-meal and ley-meal, 


tho* no ſuch words occur in the petitioner's tack, nor 


was any fuch thing communed upon, or underſtood, at 
entering into it. 
The petitioner remonſtrated againſt this as an undue 
exaction. However, as the factor inſiſted for it, the 
petitioner complied twice, but not without complain- 
ing, and letting him know, that he expected his ma- 
ſter would put a ftop to any ſuch exaction, when pro- 
perly informed, and allow the over-payments in part 
of what ſhould afterwards fall due. 
That Colonel Gordon's factor {till continuing to ink 


for four pounds more than the legal ſtandard of eight 


ſtones per boll, the-petitioner refuſed to give it; and, 
upon that, he did not get diſcharges for ſeveral years, 
on delivering the 57 bolls of meal, but only receipts 


tO account. eo 


That, at laſt, Colonel Gordon 1 his factor brouglit 
a proceſs before the ſheriff of Aberdee-ſhire, concluding 


for payment of L. 94: 16: 8 Scots, and 36 bolls, 2 fir- 
lots, 1 peck, 4 pounds of meal, due and reſting for 


arrears of crop 1762, and precedings. | 


That, againſt this action, it was pleaded for the de- 
fender, inter alia, that, by his tack, he was bound to 
deliver 57 bolls yearly ; ; and that he had accordingly 


delivercd that quantity at the rate of eight ſtone per boll, 


which is the legal ſtandard. To which it was anſwer- 
ed, that, by the cuſtom of the barony, ein ſtone and 


four 


—— IE me ng — 


cc 


TY) 
four pounds were paid for every boll; and a proof 
of that cuſtom was offered. The petitioner replied, 
that the tenants of the barony, who paid eight ſtone 
flour pounds for the boll, were bound, by their tacks, 
to pay ſeed-meal and ley-meal, which he was not; and 

therefore, craved a diligence for recovering thele tacks. 
The ſheriff allowed a proof hinc inde, and antes dili- 
gence. * 

Upon this, the purſuer adduced two witneſſes.— 
James Guthrie officer at Fyvie, aged 59 years, depones, | 
That he has taken in the whole farm-meal of the 
« lands of Fyvie, for theſe 25 years paſt. Depones, 
„That the whole tenants in the lordſhip and lands of 
„ Fyvie do pay in their meal to the girnel of Fyvie, at 
the rate of eight ſtone and four pound weight for 

«© each boll of meal, as well by thoſe tenants who have 
« tacks, as thoſe who have no tacks on their poſleſ- 
„ ſions: That it has been the univerſal cuſtom and 
practice of the whole land and lordſhip of Fyvie, 
„ during the deponent's time as officer and girnel- 
man, to pay at the above weight ; and the deponent 
never heard it objected to, nor any perſon refuſe 
payment of the above weight. Depones, That there 
are at preſent fix poſſeſſions in the lands of Fyvic, on 
which there are no tack : That each of thele poſſeſ- 


cc 


cc 
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« four pound the boll, as well as the other poſſeſſions 


that are under tack. Depones, That the deponent 
accounts to Aberdour for the whole meal taken in by 


66 


© him, at the above weight of eight ſtone and four 
pound per boll. Depones, upon the defender's in- 
« terrogatory, That he does not know upon what ac- 
count thc odd four pound each boll is paid ; but 

* that 


ſions pay a chalder of meal at the rate of eight ſtone 


cc 


. 
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that it was Gaid to be in name of girnel dues ; nei- 
ther does he know, whether thoſe that have wks 
are bound for ſeed- meal and ley-meal. Cauſa ſcientie 
patet, &c.” 

Alexander Miltoa at F yvie, aged 45 years, depones, 
hat he has been about the houſe of Fyvie for theſe 
24 years paſt, and has aſſiſted the former deponent 
James Guthrie, in taking in the farms of the lands of 


Fyvie for 18 years. Depones, That the whole te- 
nants in the lands of Hyvie, do pay in their meal to 


the girnel at Fyvie, at the rate of 8 ſtone and 4 


pound weight per boll, as well thoſe who have tacks, 
as thoſe who have not: That it has been the cuſtom 


and practice, ever ſince he aſliſted Fame: Guthrie to 


take in the farms; and that he heard it was fo, and 
the tenants informed him thereof, before he a ſiſted 


to take in the meal as ſaid is; and that the defen- 
der, as well as others, has always paid his meal at 


the above weight. Depones, That there are ſix 


ploughs in the lands of F yvie, on which there are 
no tacks at preſent, the tenants whereof pay their 


* meal at the above rate, without any objection. De- 
pones on the defender's interrogatory, That the odd 
four pound on the boll, is paid in name of girnel 

* dues. Depones, That he has ſeen ſome of the tacks 
in the lands of Fyvie, and that, to the beſt of his 
knowledge, the tenants are therein bound for ſeed- 


meal and ley-meal, which is the lame thing as girnel 
dues, but knows not whether the whole tenants 
who have tacks are ſo bound. Cauſa ſcientiæ patet, 
&c.” HS | 


The petitioner, in virtue of his diligence, recovered 


two tacks gi anted by the purſuer, one to Patrick Rud- 


diman 


1 


di man, by which he is obliged to deliver © the num- 1758. 
„ber and quantity of 27 bolls good and ſufficient oat- 
% farm- meal, with ſeed and ley- meal unhot, unhumed, 
free of duſt, ſtones, or any other refuſe.” In this 
tack, the words ſeed and ley -mecal, are put in a margi- 
nal note. The other tack is granted to William Thain, 20. \ hs 
who is obliged to deliver “ 32 bolls good and ſuffici- 758. 
* ent oat-farm-meal, with ſeed and ley-meal, unhot, 
« unhumed, free of duſt, ſtones, or any other re- 
| 66 fuſe. is | 
"I ſheriff-ſubſtirute, upon adviſing the above 2: 2. Dec: 
proof, decerned againſt the defender for the balance Read 
claimed; found him liable to the purſuer for the ex- 
pence of the proof brought by him, and decerned a- 
gainſt him therefor, and for the expence of extracting 
the decreet. 1 
That the petitioner obtained a ſulpenſion of this de- 
creet, which came in courſe before the Lord Nisbe: Or- 
dinary, who was pleaſed to find the letters orderly 23. July 
| proceeded, and to decern ; and, upon a repreſentation *. 
and anſwers, his Lordſhip adhered to his former inter- 26. Nov. 
| locutor, and found the petitioner liable in the expence 1765. 
of extracting the decreet ; and the petitioner begs leave 
to reclaim. 
It is not, nor cannot be diſputed, that, by act of 
parliament, eight ſtone is fixed to be the ſtandard 
weight of a boll of meal. The petitioner is by his 
tack bound to deliver 57 bolls of meal; conſequently 
it is plain, that if he delivers 57 times eight ſtones, he 
performs his obligation, unleſs the purſuer can qualify 


| ſome ſpecial circumſtance that takes the caſe out of the 
common legal rule. 


B Accordingly 


7 
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Accordingly the purſuer has alledged, that four 

pounds, over and above eight ſtone, has been, by 

the cuſtom of the barony, always delivered to him by 

his tenants ; but the petitioner will endeavour to ſhow, 

1/7, That there is no proof . that ſuch cuſt m 
has obtained in the barony. 

And 2dly, That tho? the purſuer had proved all he 
undertook, there is a ſpecial circumſtance in his caſe, 
which ſhould hinder him from being iubjected to the 
additional four pounds Fer boll. 

iſt then, There is no ſufficient proof that fack 5 is the 
_ cuſtom of the barony, and that becauſe, 
1ſt, The purſuer has not attempted to prove the | 
practice for above 25 years back, which the petitioner 
conceives to be far too ſhort a period, to conſtitute a 
onga conſuetudo or cuſtom, one of the eſſential re- 
quiſites of which is,  Femporis diuturnitas ; and, in a caſe 
of this kind, there is more than ordinary reaſon for 
inſiſting on it, as it is well known, that various un- 
warrantable demands are often made by factors, and 
others, upon tenants, and that they very often are not 
in a ſituation to refuſe compliance with them; and 
therefore, before any burden be fixed upon them, in 
reſpect of a pr actice, ſuch a length of time ſhould be 
required, as leaves no room to doubt that the addi- 
tion has taken its riſe from a fair conſent or acquieſ- 
cence of all parties concerned, and not from a tem- 
porary exaction on the part of the factors, and a tem- 
porary inability or unwillingneſs to diſpute on the part 
of the tenants: This, however, cannot be inferred 
from ſo ſhort a period as 25 years; and, if the petitio- 
ner is not miſtaken, in all caſes where tenants have 
been ſubjected to more than the legal ſtandard, 

in 


* 

in reſpect of a practice or cuſtom, that has been 

proved for time immemorial, as in the late queſtion 

between Sir Villiam Maxwell of Calderwood, and his vaſ- 
ſals, and others, which might be mentioned. But, 
2dly, The practice is not ſufficiently proved; be- 

_ cauſe only two witneſſes have been adduced to ſwear 

. 

e teſtimony of two witneſſes to a fact i is, no doubt, 
in ordinary caſes, ſufficient; yet the proof of a practice 
or N affords an exception; and the law very 

juſtly requires a furba or crowd of witneſſes to eſta- 
bliſh it: the reaſon is obvious; but as it is extremely 
well explained by Voer, the petitioner will be 9 | 

for tranſcribing his words: Etfi autem interpretibus 

« antiquioribus multis haud diſplicuerit, teſtium duo- 

rum fidedignorum de conſuetudine depoſitionem poſ- 

ſe ad plenam ejus probationem ſufficere, uti vulgo 
nin ore duorum creditur omnis veritas conſiſtere; 

« tamen, quia hic non de unius litigantis, ſed populi 

e totius obſcrvando in poſterum jure agitur, adeoque 

« civium omnium utilitas vertitur, aut prejudicium; 

prudentius eos cenſere putem, qui turba teſtium 

non pauciorum quam decem ad confuetudinis pro- 

„ bationem deſiderant: maxime cum hoc non adeo 

grave probaturo videri poſſit; quippe qui conſuetu- 

„ dini confidens, præſupponit neceſſario tacitum po- 
8 puli eandem introducentis conſenſum, atque ita ci- 
„ yium, fi non plerorumque, at ſaltem plurimorum, ſcien- 

« riam, ſine qua conſenſus nullus eſt; ut proinde nec diſiculter 

6 numeroſiorem teſtium turbam inventurus ſit, quiſquis conſue- 

« tutinis introductionem ex vero allegaverit.” 
This leads the petitioner to obſerve, that the two 

0 — : adduced by the purſuer are the moſt excep- 


tionable 


1 


rionable that could poſſibly have been picked out; 
becauſe it appears from their oaths, that they are a ſet 
of factors for the purſuer, and the very men who de- 
manded and received the meal at the rate of four 
pounds per boll more than the legal ſtandard, and 
_ conſequently are intereſted in ſome meaſure to conti- 
nue the exaction in force. And here the petitioner 
will be permitted to aſk the purſuer, Why he did not 
examine ſome of his many tenants on this eſtate, who 
are alledged to have delivered their meal at the rate of 
eight ſtone four pounds per boll? The purſuer, it is 
believed, will be puzzled to aſſign any other reaſon 
than this, that they perhaps might have mentioned a 
variety of complaints and nn. on their 
to come to the ſecond point: Though the pur- 
fuer had proved all he undertook, there is a ſpecial cir- 
cumſtance in the petitioner's caſe which would hinder 
him to be ſubjected to the addition of four pounds per 
boll. 
Your Lordſhips will 8 that there are two ſets 
of tenants upon this eſtate; one of which poſſeſſes in 
virtue of written tacks, the other in virtue only of 

verbal tacks, or tacit relocation. The above witneſſes 
have deponed, That both pay according to the rate 


claimed by the purſuer. But, it is plain, the queſtion 


recurs, Whether do thoſe who have written tacks pay 
at that rate in conſequence of the cuſtom of the baro- 


„ conſequence of an expreſs ſtipulation in 


their tacks? if in conſequence of the laſt, your Lord- 

ſhips ſee it makes ſtrongly for the petitioner, becauſe 
there is no ſuch proviſo in his tack. 

Now 
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Now, it appears from the oath of Aexander 
Milton, above inlerted, and it is a fact notorious in 
the country, that ſeed and ley-meal is the ſame thing 
with girnel-dues, and that the tenants who have writ- 
ten tacks are thereby bound for ſeed and ley-meal ; 
which is put out of all doubt by the two tacks above 
mentioned, recovered on the petitioner's diligence, and 
produced. In both thele the tenants are taken bound 
for teed and ley-meal ; and lo far was the purſuer from 
truiting to the alledged practice or cuſtom, that he 
cauſe] an obligation for ſeed and ley-meal, which had 
not been inſerted in the body of one of theſe tacks, be 
adjected as a marginal note. 8 

It is therefore, with ſubmiſſion, clear, that the prac- 
tice or cuſtom of this barony, ſuppoſing it be as alled- 
ged, does not at all ſtrike againſt the petitioner; for 


the practice of thoſe who have no written tacks cannot 


ſtrike againſt him, becauſe he is not in their ſituation, 
ſeeing he has a written tack: And as little can the 
practice of thoſe who have written tacks ſtrike againſt 
him, ſeeing he is not in their ſituation either, becauſe 
by their tacks they are obliged to pay this addition 
of four pounds per boll, whereas no clauſe to that pur- 
poſe is to be found in his. 
It may perhaps occur, that the not inferting an ob- 
ligation upon the petitioner in his tack, to pay ſeed and 
ley-meal was an omiſſion on the part of the purſuer, of 
which the petitioner ſhould not take advantage, as he 
knew the practice was to pay 4 pounds of addition, eo 
nomine ; and there was no ſpecial agreetnent that leſs 
ſhould be demanded from him than his neighbours. 
But to this the petitioner might anſwer, even tho 
he had known of the practice, that a bargain is a bar- 
gain, and that he could not be ſubjected to pay more 
C for 


18 

for a boll of meal than the legal ſtandard ; becauſe that 
the words of his tack, according to the legal interpre- 
tation of them, imported no more; and as to the 

practice of the other tenants, that could not militate a- 

gainſt him, becauſe he ſtood in a very different predi- 


cament. 


But the petitioner is intitled to plead this with a bet- 
ter grace, and with double force, becauſe the fact is, 
that he had no knowledge, or even ſuſpicion of any 


ſuch practice or cuſtom. The petitioner was not born 


or bred in, or any way connected with. this barony. 

The truth is, he came from a very different part of the 

country, where he had followed another courſe of life, 
as is evident from the very firſt ſentence of his tack, in 
which he is deſigned manufacturer in Old Meldrum. The 

| petitioner knew that 8 ſtone was the legal weight of a 
boll of meal, and that it was the weight of a boll of 
meal according to the practice of that county; but that 

4 pounds more were due by the practice of this baro- | 
ny, he neither knew nor fuſpected; and therefore he 


is, in optima fide, to refuſe to give more than the legal 


ſtandard. Had the petitioner been formerly a tenant 
of the purſuer, or one whom the purſuer knew to be 
acquainted with the practice of the barony, he might 
have had ſome pretext for inſiſting that he ſhould be 
liable for the addition; tho', as it appears to be the pur- 
ſuerꝰs practice to take thoſe, to whom he gives written 
tacks, expreſly bound for it, his plea would have been 
very untenible againſt any man upon whom he had 
laid no ſuch obligation; but as the petitioner was an 
utter ſtranger, and perfectly ignorant of this practice, 
he ought to have given the petitioner fair warning, if 


he had meant to ſubject him for more in name of a boll - 
| of 


L304 


of meal than the act of parliament or uſage of the 
county authoriſed ; but if he omitted this, ſibi imputet, 
he has himſelf only to blame; and the petitioner is, in 
optima fide, to decline ſubmitting to the exaction, 
and neither law nor equity will oblige him to comply 
wirh it. 
| The purſuer, in his papers before the Lord Ordi- 
nary, was pleaſed to aver, that the petitioner propo- 
ned this defence with no other view but to ſtave off 
payment of his rent, which he alledged a change in 
the petitioner's circumſtances had rendered him leſs 
able for, than he was formerly. 
The petitioner is in your Lordſhips judgment whe-- 
ther his plea be frivolous or well founded; and: as to 
the alledged delay of his paying his rent, it appears, 
from the ſheriff's decreet, that his whole arrears do 
not amount to L. 100 Scots; and as to his circumſtan- 
ces, he ſhall only obſerve, that if he be a poor man, 
as indeed he is not rich, there is the leſs reaſon to ſub- 
N ject him 1 in more than he is legally due. 


| May it therefore pleaſe your  Lordſhips to alter the 
Lord Ordinary's interlocutors, and ſuſpend the let- | 
ters ſimpliciter. | 


According to juſtice, Oc. 
10. MACLAURIN. 
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